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PLANS WILL BE AVAILABLE FOR INSPECTION 30 MINUTES BEFORE THE MEETING

Item Number: 6
Application No: 17/01249/FUL
Parish: Norton Town Council
Appn. Type: Full Application
Applicant: BP Forward Planning
Proposal: Erection of petrol filling station with forecourt shop sales building, canopy, 

car parking, 3no. fuel pumps, below ground offset fills, air/water bay, 
trolley compound, goods in delivery bay, bin storage, site floodlighting and 
ancillary arrangements to forecourt and boundary.

Location: 5 Welham Road Norton Malton North Yorkshire

Registration Date:  1 December 2017
8/13 Wk Expiry Date:  26 January 2018 
Overall Expiry Date:  3 July 2018
Case Officer:  Alan Hunter Ext: Ext 276

CONSULTATIONS:

Parish Council Recommend refusal 
Designing Out Crime Officer (DOCO) Recommend conditions 
Building Conservation Officer No objection with comments 
Environmental Health Officer No objection subject to conditions  
Sustainable Places Team (Environment-Agency Yorkshire Area) No comments 
Archaeology Section No objection 
Countryside Officer No objection 
Sustainable Places Team (Environment-Agency Yorkshire Area) Recommend conditions and 

informatives
Yorkshire Water Land Use Planning Recommend conditions 
Neighbouring Parish Council Malton Town Council Recommend refusal 
Head Of Emergency Planning Mitigation condition  
Flood Risk Recommend conditions 
Highways North Yorkshire Recommendations and conditions 

Neighbour responses:     Mr K M Barker, Mr Clive Orrah, Mr & Mrs Robin Hughes, 
Mrs Jackie Fox, Mrs Stacy Naylor, Mrs Kathleen Youngson, 
Mr shaun dale, Mr C. E Rawling, R Abram, Mrs D Horsley, 
Mrs Nichola Zanda, Mrs Margaret Woodings, Mrs Gail 
Denney, S Wall, Mrs M A Fenwick, Mr glynn clemit, Mr 
Roger Wilson, Mr & Mrs B Coning, John Simpson, Jacqui 
Anspach, Mr P J & Mrs E C A Compson, Rachael Thacker, 
Karen Callender, Lisa Lavery, Sara Lavery, Sally-Jane 
Colthup, J. J. Sheardown, G Gibson, M. Gwilliam, Mr Tony 
Boorman, Mr James Binns, Mrs Fiona Campion, WYG  
(Graham Connell), Fitzwilliam (Malton) Estate, Mr John 
Gelson, Mr Edward Button, Mr Nicholas Brooksbank, Mr 
Richard Williamson, Mrs Emma Brooksbank, 
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SITE:

The site of the proposed development is the former Dewhirst’s Clothing Factory. The site is located on 
the east side of Welham Road, Norton approximately 30 metres to the south east of St Nicholas Street.  
The site covers an area of approximately   0.52 hectares. It is an irregular shape and measures 
approximately 106 metres in depth at its greatest, and 80 metres in width at its largest.

The site was previous occupied by a 3 storey red brick building fronting Welham Road with a single 
storey factory ‘extension’ running  to the south. The site has now been cleared, and includes security 
fencing around its perimeters.

The site is bounded to the south by Springfield Garth, and to the north-east by dwellings on St Nicholas 
Street together with KM Barker’s car sales on the corner of Welham Road and St Nicholas Street. 
Opposite the site is part of the Lidl store and No’s 8-12 Welham Road. No 5a Welham Road adjoins the 
site, with the application site extending behind the rectangular shaped community office building. The 
Old Pottery (a dwelling) is located immediately to the eastern side of the application site and behind 
terraced dwellings on St Nicholas Street.

The Norton Conservation Area abuts the site along its north-eastern side. The site is also located within 
both an area of known archaeological significance, and within Flood Zone 3(a).

The site is currently identified as a commitment for a mixed use development comprising use Classes 
A1 and D1 in the Sites Document Published 2018.

PROPOSAL:

Planning permission is sought for the erection of a petrol filling station with a forecourt shop sales 
building, canopy, car parking, 3 no. fuel pumps, below ground offset fills air/water bay, trolley 
compound, goods in delivery bay, bin storage, site floodlighting and ancillary arrangements to forecourt 
and boundary.

The sales building will have a footprint of approximately 20m by 25m and be 9m at the ridge height 
taking into account the raised floor levels of approximately 1.2m. The building is proposed to have a 
brick ‘slip’ finish to give the impression of being brick built under a tiled roof, understood to be slate. 
The canopy area features a pitched roof design also with a tiled/slate roof being 7m at its highest point. 
The forecourt shop building is set back approximately 52m from Welham Road, and the canopy 
(covering the pumps) is located in front of the forecourt shop building, being 27m from Welham Road. 
There are two entrances to the shop forecourt building, one of the western side and one on the southern 
side. Given the levels changes, ramped access is available to the building.

The forecourt shop building will have a Gross Internal Area (GIA) of 495m2 including an M&S shop 
and Wild Bean coffee establishment. Two ATM’s are proposed on the front (western side) of the 
forecourt shop building.

It is proposed that deliveries are brought along the northern boundary to the rear of the forecourt 
building, where there is a designated delivery bay for goods vehicles to reverse into.  The rear of the 
building also includes a trolley storage compound and the housing of various plant/machinery. 4no. 
parking spaces are proposed at the western part of the site facing Welham Road adjacent to an air and 
water bay, with underground storage tanks located between the canopy and Welham Road. The tanks 
each have a capacity of 80,000litres, or 123 tonnes of fuel in total.  11 no. parking spaces are proposed 
to the western (front) of the of the forecourt shop building with 24 no. spaces to the southern side of the 
shop building. 

The supporting document states that the forecourt shop is a BP shop, operated by BP staff. It will sell 
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M&S produce but is ultimately a BP forecourt shop. The shop will sell other produce to that supplied by 
M&S. The shop will mainly sell convenience produce and top-up shopping. It is understood that this 
collaboration between BP and M&S has resulted in approximately 300 such stores nationwide.  At 
495m2 GIA (260m2 net), this proposed shop represents a significant use on its own, and a likely 
destination in its own right.

There is significant conifer planting on the boundary to Springfield Garth (southern boundary). This is 
shown to be outside of the application site and within the highway, no changes are proposed to this 
planting on this application.

The application is accompanied by:

 A Design & Access Statement
 Lighting Assessment
 Flood Risk Assessment
 Air Quality Assessment
 Noise Assessment
 Transport Assessment
 Land Contamination Assessment
 Details of the fuel engineering specification
 Specification of plant and machinery

In accordance with The Town and Country Planning (Environmental Impact Assessment) Regulations 
2017, the proposed development has been screened by the Local Planning Authority, and it has been 
confirmed that the proposal is not ‘Environmental Impact Assessment’ development, consequently 
there is no requirement for an Environmental Statement pursuant to those regulations.

HISTORY:

2014: Reserved Matters approval for the erection of 3 no. retail units (Use Class A1) and children’s day 
nursery (Use Class D1).

2013: Outline planning permission granted for a mixed use development comprising 3 no. retail units 
(Use Class A1) and children’s day nursery (Use Class D1) with associated vehicular access, parking and 
landscaping (site area 0.73 ha)/

2009: Erection of a food store (Use Class A1) and day nursery (use class D1) with associated vehicular 
access, parking and landscaping (site 0.73ha).

1999: Planning permission granted for the erection of two extensions to rear to form additional office 
space.

1999: Planning permission granted for the renewal of consent for the change of use of part of car park 
for temporary siting of a portable building to form a factory shop.

1997: Planning permission granted for the change of use of part of car park for the temporary siting of a 
portable building to form a factory shop.

1997: Advertisement Consent granted for the display of externally illuminated wall mounted directional 
sign.

1994: Planning permission granted for the change of use of part of a car park for the temporary siting of 
portakabin sections to form factory shop. 
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1981: Planning permission granted for the change of use of former clothing factory into a private social 
club at Welham Road.

LEGISLATION & POLICY:

Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that if regard is to be had to 
the development plan for the purpose of any determination to be made under the Planning Acts, the 
determination must be made in accordance with the development plan unless material considerations 
indicate otherwise.

In respect to the proposed development, the Development Plan for the area of Ryedale (not within the 
North York Moors National Park) consists of:

• The Ryedale Plan – Local Plan Strategy (2013)
• Yorkshire & Humber Plan (RSS) – Green Belt policies
• ‘saved’ policies of the Ryedale Local Plan (2002) and the 2002 Proposals Map

The main statutory duties on planning authorities relevant to this application are:

• Section 72 of the Planning (Listed Buildings and Conservation Areas) Act 1990 requires that with 
respect to any buildings or other land in a Conservation Area, special attention should be paid to the 
desirability of preserving or enhancing the character and appearance of that area.

• Section 40(1) of the Natural Environment and Rural Communities Act 2006 (the ‘NERC’ Act), 
imposes a duty on public authorities in exercising their functions, to have regard to the purpose of 
conserving biodiversity.

• All public bodies are required to comply with the rights and freedoms of the European Convention 
on Human Rights under the provisions of the Human Rights Act (1998).

Development Plan

None of the remaining 'saved' policies of the Ryedale Local or the Yorkshire and Humber Plan are 
considered to be relevant to the assessment of this application.

The Ryedale Plan - Local Plan Strategy (LPS) provides the adopted development plan policies which 
are compliant with national planning policy (the National Planning Policy Framework – NPPF). The 
current Policies Map is the 2002 adopted Proposals Map.  The Council has published a Sites Document 
which proposes amendments to some of the development limits and Town Centre Commercial Limits 
together with new allocations and commitments. The Sites Document is due to be examined in Autumn 
2018. In accordance with the Sites Document the application site is identified as commitment for mixed 
use development of Use Class A1 and Use Class D1 in recognition of previous planning permissions on 
this site, although these have now lapsed.

The LPS contains strategic policies to manage development and growth across Ryedale to 2027. 

The following policies within the Local Plan Strategy are relevant to the assessment of the application:

Policy SP1- General Location of Development and Settlement Hierarchy
Policy SP7 - Town Centres and Retailing
Policy SP10 - Physical Infrastructure
Policy SP12 - Heritage
Policy SP14 - Biodiversity
Policy SP15 - Green Infrastructure Networks
Policy SP16 - Design
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Policy SP17 - Managing Air Quality, Land and Water Resources
Policy SP18 - Renewable and Low Carbon Energy
Policy SP19 - Presumption in favour of Sustainable Development
Policy SP20 - Generic Development Management Issues
Policy SP22 - Planning Obligations, Developer Contributions and the Community Infrastructure Levy

National Planning Policy Framework (NPPF) and Planning Practice Guidance (PPG)

The NPPF confirms that the purpose of planning is to contribute to sustainable development. 
Paragraphs 11-16 of the National Planning Policy Framework details how the presumption in favour of 
sustainable development is to be applied. Paragraph 12 of the NPPF makes it clear that:

“Proposed development that accords with an up to date Development Plan should be approved and 
proposed development that conflicts should be refused unless other material considerations indicate 
otherwise”.

Paragraph 14 specifically confirms that a presumption in favour of sustainable development is at the 
heart of the NPPF and should be seen as a golden thread running through plan-making and decision 
taking. It states that for decision- taking this means (unless material considerations indicate otherwise)
 
• “ approving development proposals that accord with the development plan  without delay; 
and 

• where the development plan is absent, silent or relevant policies are out-of-date, granting 
planning permission unless:

- any adverse impacts of doing so would significantly and demonstrably outweigh the   
benefits, when assessed against the policies in this framework taken as a whole; or

- specific policies in the framework indicate that development should be restricted.”

Policy SP19 of the Local Plan Strategy is consistent with the above national presumption but makes 
specific reference to the Local Plan and Neighbourhood Plans; working proactively with applicants and 
clarifies the application of the second bullet of the national presumption. It states:

‘When considering development proposals the Council will take a positive approach that reflects the 
presumption in favour of sustainable development contained in the National Planning Policy 
Framework. It will always work proactively with applicants jointly to find solutions which mean that 
proposals can be approved wherever possible and to secure development that improves the economic, 
social and environmental conditions of the area.’

The NPPF provides national planning policy and is accompanied by practice guidance. Both are 
significant material planning considerations in the decision making process. 

Where specifically relevant to the application, the policies of the NPPF are considered against the 
proposed development:

• Building a strong, competitive economy;

• Ensuring the vitality of town centres;

• Promoting sustainable transport;

• Requiring good design
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• Meeting the challenge of climate change, flooding and coastal change;

• Conserving and enhancing the natural environment 

National Planning Policy Guidance (PPG) provides detailed guidance in the application of planning 
policy. Flood risk and retail policy are the central policy issues in relation to this proposal.

APPRAISAL:

The main considerations in relation to this planning application are:

 The principle of the uses proposed on this site;
 Flood risk and application of the sequential test;
 Application of the retail sequential test;
 The siting, design and appearance of the proposed development
 The impact upon the setting and views into and out of the Norton Conservation Area;
 Highway safety and the impact upon the surrounding highway network;
 Amenity impacts for surrounding occupiers;
 The impact of the proposal upon ground waters and potential contamination
 Drainage
 Biodiversity and ecological impacts
 The impact of the proposed development upon the Air Quality Management Area;
 Archaeology;
 Designing out crime; and,
 Other issues

This application was validated in December 2017. Due to the complexity of issues associated with this 
application additional information has been required from the applicant in regard to; a flood risk 
Sequential Test; a retail Sequential Test; highway related trip generation details; an Air Quality 
Assessment; neighbouring amenity information; and amendments to the design and appearance of the 
proposed development. Members will also note that one of the objections to this application is made on 
behalf of the landowner of the Malton Livestock Site (LMS) arguing that their site is sequentially 
preferable to the application site and that the proposed development should be located on that site. 
Officers have considered this application carefully and obtained both expert retail advice and expert 
Counsel advice to ensure compliance with the relevant statutory duties and planning policy 
requirements. This report is authored by the Case Officer, and reflects to collective views of relevant 
senior Officers. This matter is referred to Planning Committee to determine.

The principle of the uses proposed on this site

A petrol filling station is a sui generis use, which is a use on its own and not belonging to a defined Use 
Class. Given the size of the proposed forecourt shop, it is considered that it represents an A1 use. This 
site is located within flood zone 3(a) and in an edge of centre location. These two uses are coming 
forward together and case law confirms it is not possible to disaggregate these uses, and the application 
as a whole has to be considered. 

As a result, in order to establish the principle of the proposed development,   both a flood risk sequential 
test, and a retail sequential test will need to be met in order to confirm whether in principle, the proposed 
uses are acceptable. 

WYG on behalf of the Fitzwilliam Estate have objected to the application on the basis of Malton 
Livestock Market (LMS) being suitable and available for the proposed development in both flood risk 
and retail terms (their comments can be viewed online). WYG on behalf of the landowner has 
confirmed that the site is available for the proposed development and they argue that this site is both 
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available and suitable for the proposed use. Officers has asked WYG for details regarding its 
availability. WYG has confirmed that the site is available now, it can accommodate the proposed 
development; the landowner is willing to sell on a leasehold basis and begin negotiations immediately. 
WYG confirmed that the terms of the lease would be the subject of commercial negotiating between the 
parties to establish a viable solution for both parties.
Flood risk and retail sequential tests have been provided on behalf of the applicants (these can be 
viewed online). The case made on behalf of the applicants is also contained in their incoming emails, 
letters and with the aforementioned tests themselves (again these can be viewed online). The applicants 
case be summarised as:

• They argue the application site is the only available and suitable site;
• The LMS is not suitable for a petrol filling station because there is insufficient passing traffic. 

Their argument is supported by a letter from a Petrol Station site finder at Rapleys (agents for 
applicants) who also state that there is insufficient passing traffic and the local road network is 
not busy enough to support a petrol filling station. Mention is also made of the road network 
that crosses the LMS.

• M&S have confirmed their only interest in Ryedale currently is the collaboration with BP at 
the application site.

• The LMS is a recognised by the Council as a ‘key development opportunity’ for contributing  
to the majority of non-food retail space which is also reflected by the its proposed inclusion 
within the Town Centre Commercial Limits. The proposed development being located on the 
LMS would undermine both the Council and landowner’s efforts to deliver comprehensive, 
non-food retail-led development on the site, and fail to meet Ryedale’s requirements.

• The LMS has constraints in respect of heritage assets and given its closer location to the Air 
Quality Management Area (AQMA), it means the site is inappropriate.

• The ATS site has a very narrow road frontage that is not appropriate for a petrol filling station 
that requires an active frontage that is accessible to all motorists including HGV’s.

• The ATS is too constrained with residential development, a railway line and trees all in very 
close proximity making it inappropriate for the use proposed.

• The ATS site is 0.4 hectares in area;
• The limited access width of the ATS site will make it difficult for 2 – way traffic and risk 

pedestrian safety;
• The restricted frontage will mean any meaningful commercial signage will be very difficult to 

accommodate;
• The ATS site is located within a Conservation Area and such a proposal would not preserve or 

enhance the character and appearance of the Conservation Area. It is also located close to 
existing listed buildings.

The applicants have maintained that the LMS is not suitable for the proposed development. The main 
argument on behalf of the applicant is that the LMS does not have sufficient passing traffic (as outlined 
above). No evidence has been submitted to demonstrate what the traffic movements are to make it 
suitable for the proposed development; what the minimum number of daily movements are to make the 
development as proposed viable; and whether the scheme with a less amount of passing traffic can still 
be viable given the significant shop use within the scheme. Officers have obtained traffic count figures 
from NYYCC Highways to assist in the application of this test. The traffic count figures are:

• Application site entrance – January 2018 - 53,130 weekly vehicle movements.
• LMS – July 2017 – 25,448 weekly vehicle movements - at a location 25 metres to the south of 

the Spittal street junction and cattle pens on Horsemarket Road.

The traffic count figures obtained by the LPA clearly show that even in what could be regarded as a 
quieter month of January, the weekly vehicle movements exceed by more than 100% those vehicles 
movements in July at the LMS. Equally it may be argued that there are local vehicle movements along 
the adjoining roads that are not captured as part of this basic data. Nonetheless it supports the 
applicant’s case that the application site has more passing traffic. However, there is no information as to 
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whether the passing traffic has any relationship to viability of the proposed development based on the 
traffic count figures for the LMS.  It could be that more revenue is projected from the application site, 
but the profit projected from the LMS could still make the scheme viable. There is no breakdown on 
how the profit is separated between retail sales and fuel sales. It would not be unreasonable to expect 
retail sales to be comparatively higher on the LMS by virtue of its more central location than on the 
application site.

The report shall assess the application against the two tests below.

Flood risk and the application of the sequential test

The aim of the sequential test which is embodied in both National and Local Policy is to steer 
development to appropriate sites with the lowest risk of flooding. Para 101 of NPPF states:

 ‘The aim of the Sequential Test is to steer new development to areas with the lowest probability of 
flooding. Development should not be allocated or permitted if there are reasonably available sites 
appropriate for the proposed development in areas with a lower probability of flooding. The Strategic 
Flood Risk Assessment will provide the basis for applying this test. A sequential approach should be 
used in areas known to be at risk from any form of flooding.’

The application site is located within Flood Zone 3(a), and the proposed use is classed as ‘less 
vulnerable’ in accordance with the flood risk classifications contained in PPG. There has been some 
discussion as to whether the proposal should be included as ‘highly vulnerable’ given its petrol filling 
station use. In fact, one of the applicant’s flood risk supporting documents classed it as ‘highly 
vulnerable’. After further consideration and in the context of The Planning (Hazardous Substances) 
Regulations 2015, the applicant’s consultant has confirmed the use is to be classed as ‘less vulnerable’. 
The Environment Agency has also regarded the proposed use as ‘less vulnerable’. The use is not 
specifically listed in the land-use classifications for flood risk, and there is some degree of ambiguity 
here. The LPA has sought Counsel advice on this aspect, which has concluded that the use is to be 
regarded as ‘less vulnerable’. This approach is also consistent with how other such proposals have been 
considered by other Local Planning Authorities. In accordance with both NPPF para. 102 and PPG, the 
proposed development is required to pass the sequential test, but not the Exception Test. 

When applying the sequential test, PPG advises Local Planning Authorities to take reasonable approach 
to the search area, which should be framed by local circumstances. PPG also advocates a pragmatic 
approach, proportionate to the development proposed when defining the search area. In this case the 
development proposed contains forecourt shop comprises 495m2 of GIA, mainly to be used for 
retailing convenience food. When considering a reasonable search area for the proposed development, 
Officers are mindful of this significant town centre use aspect of the scheme. Officers have therefore 
considered the search area based on the following criteria.

  Proximity to the Town Centres of Norton and Malton;
  Accessibility;
  Sustainability.

The applicant has supplied a Flood Risk Sequential Test. This has assessed sites based on those 
submitted as part of the Local Plan Sites Consultation (2015), and the Local Plan Sites Document – 
Malton & Norton Background paper (October 2017). The applicant’s sequential test concluded that 
there are 9 alternative sites that were at a lower risk of flooding than the application site. These were all 
on the periphery of Malton and Norton and outside of the Towns development limits, there was no 
information on their availability. Examples of these sites include land in and around Brambling Fields 
junction and around the junction between the A64 and A169. The applicant’s sequential test concluded 
that all 9 alternative sites were unsuitable as they were Greenfield sites and Brownfield land at risk of 
flooding should be developed in preference. The applicant’s sequential test is considered to be wholly 
inadequate. Its search area is considered to be too wide given the significant town centre use component 
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of the proposed development. Furthermore, their sequential test (flood risk) has failed to take account of 
other sites in existing centres that have extant planning permissions for development.

The sequential test (flood risk) is for the Local Planning Authority to undertake, in conjunction with the 
Environment Agency, if appropriate. The Environment Agency has been consulted and made it clear 
that they are content for the LPA to consider the aspects of the sequential test. The EA advise the LPA, 
in accordance with para 101 of NPPF, to refuse planning permission if there are other reasonably 
available sites. Officers have excluded sites in locations out of town sites on the periphery of Malton 
and Norton, which are Greenfield sites, because of the significant retail component of the scheme. It is 
considered that these would be unsustainable locations with poor accessibility, for modes of transport 
other than a car, and be wholly inconsistent with the objectives of the retail sequential test and the 
Development Plan. Approaching the flood risk sequential test in this way, is also considered to be 
consistent with the sustainability objectives of NPPF.

Using the criteria above, Officers consider that there are three other possible alternative sites. The 
Officer level assessment of these two alternatives sites is: 

Wentworth Street Car Park

Wentworth Street car park is owned by Ryedale District Council. It is understood to not be available, as 
it is proposed to be developed for a Public Sector Hub and town centre car park.

ATS

The ATS site is located in flood zones 1, 2 and 3. Technically this site could be regarded as sequentially 
preferable in flood risk terms as part of it is at a lower risk of flooding. However, the site is smaller than 
the application site (0.4 hectares compared with 0.52 hectares) and it has a narrow frontage that wold 
make accessibility very difficult for larger vehicles. Pedestrian safety is also likely to be a factor for 
those using Commercial Street. Furthermore the site is located within the Norton Conservation Area 
and in close proximity to listed buildings. The restricted frontage and lack of opportunity for 
commercial advertising are also considered to make the site unsuitable for the proposed development. 
This site also has an extent planning permission for residential development and there is no information 
that the site is available for the proposed development. This site is not considered to be suitable or 
available for the development proposed.

LMS

This site is located in flood zone 1, representing the lowest possible risk of flooding. This site is 
considered to be sequentially preferable to the application site in terms of flood risk.

The LMS at 0.9 hectares can accommodate the proposed development. It is noted that the extant scheme 
included changes to the existing road network to allow a larger developable area. Whilst the site is 
constrained to an extent by being in close proximity to several Grade 2 listed buildings and adjoining 
the Conservation Area boundary, Officers do not see this as a reason why in principle the development 
could not be located on the LMS. A carefully and sensitive scheme would need to be prepared but this is 
not considered to be unduly challenging. It is noted that the site is identified for retail uses and non-food 
uses, however it is considered that site could still accommodate such uses if the proposed development 
were to be located on the site. The assertions about the AQMA are unproven by the applicant, some 
vehicles accessing the LMS from the south would need to pass through the AQMA, but the actual effect 
of this has not been shown to be a significant upon the AQMA. 

Summary

In view of the above assessment it has not been demonstrated to the LPA that the LMS is not reasonably 
available as an alternative location for the proposed development. The LMS is at a much lower risk of 
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flooding than the application site, consequently the development of the application site for the proposed 
development has not met the sequential test (flood risk).

The application of the retail sequential test

Para. 24 of NPPF advises Local planning authorities of the following:

‘Local Planning Authorities should apply a sequential to planning applications for main town centre 
uses that are not in an existing centre and are not in accordance with an up-to-date Local Plan. They 
should require applications for main town centre uses to be located in town centres, then in edge of 
centre locations and only if suitable sites are not available should out of centre sites be considered. 
When considering edge of centre and out of centre proposals, preference should be given to accessible 
sites that are well connected to the town centre. Applicants and local planning authorities should 
demonstrate flexibility on issues such as format and scale.’

In regard to applying the retail sequential test PPG states:

‘It is for the applicant to demonstrate compliance with the sequential test (and failure to undertake a 
sequential assessment could in itself constitute a reason for refusing permission). Wherever possible, 
the local planning authority should support the applicant in undertaking the sequential test, including 
sharing any relevant information. The application of the test should be proportionate and appropriate 
for the given proposal. Where appropriate, the potential suitability of alternative sites should be 
discussed between the developer and local planning authority at the earliest opportunity.

The checklist below sets out the considerations that should be taken into account in determining 
whether a proposal complies with the sequential test:

- with due regard to the requirement to demonstrate flexibility, has the suitability of more central 
sites to accommodate the proposal been considered? Where the proposal would be located in an 
edge of centre or out of centre location, preference should be given to accessible sites that are 
well connected to the town centre. Any associated reasoning should be set out clearly.

- is there scope for flexibility in the format and/or scale of the proposal? It is not necessary to 
demonstrate that a potential town centre or edge of centre site can accommodate precisely the 
scale and form of development being proposed, but rather to consider what contribution more 
central sites are able to make individually to accommodate the proposal.

- if there are no suitable sequentially preferable locations, the sequential test is passed.

In line with paragraph 26 of the National Planning Policy Framework, where a proposal fails to satisfy 
the sequential test, it should be refused. Compliance with the sequential and impact tests does not 
guarantee that permission is granted – local planning authorities will have to consider all material 
considerations in reaching a decision.

How should locational requirements be considered in the sequential test?

Use of the sequential test should recognise that certain main town centre uses have particular market 
and locational requirements which mean that they may only be accommodated in specific locations. 
Robust justification must be provided where this is the case, and land ownership does not provide such 
a justification.

How should viability be promoted?

The sequential test seeks to deliver the government’s ‘town centre first’ policy. However as promoting 
new development on town centre locations can be more expensive and complicated than building 
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elsewhere local planning authorities need to be realistic and flexible in terms of their expectations.’

To summarise, the scheme proposed relates to an area of approximately 0.52hectares of land including 
a Petrol Filling Station, forecourt shop of 495m2 GIA on an edge of centre site.

PPG advises it is a proportionate and appropriate approach should be taken when applying the 
sequential test. In the circumstances it is considered that the search should be limited to the centres and 
edge of centres of Malton and Norton, using the guidance within PPG.

Whilst disputing its requirement, Rapleys (planning agents for the applicant) submitted a retail 
Sequential Test that concluded that there was no available and suitable sites on either Malton or Norton 
that should be developed in preference to this site.

Officers consider that the same three alternatives sites (shown on an attached plan), and analysed above 
for the flood risk sequential test, should also be used in the consideration of this retail sequential test. 

WSCP site

For the reasons outlined above, this edge of centre site is not considered to be available for the proposed 
development.

ATS

Part of the site (southern side) is located within the Town Centre Commercial Limits. In this respect the 
site can be regarded as sequentially preferable to the application site, which is located wholly outside 
the Town Centre Commercial Limits.  The same site constraints stated in the above flood risk 
sequential test are considered to apply, and for reasons relating the size of this site, its configuration, 
limited frontage, heritage constraints, and highway safety matters, the site is considered to be unsuitable 
for the proposed development. Furthermore, as stated above the site has an extant planning permission 
for residential development and there is no information to confirm that the site is available. 

LMS

This site is located immediately to the north of Malton’s Town Centre Commercial Limits, however the 
site has an extant planning permission for retail development and a car park. The published Sites 
Document identifies the site as a commitment for retail development and proposes to include the site 
within the Town Centre Commercial Limits. The Sites Document is due to be examined in Autumn 
2018 and there have been no objections raised to the changes within the Sites Document for the LMS. 
Against these circumstances it is considered that significant weight can be attached to the emerging 
Sites Document, to the extent that the LMS can be considered to represent a Town Centre site, and 
consequently it is sequentially preferable to the application site. Whereas the application site is 
identified as a commitment in the emerging Sites Document for mixed use development (Use Class A1 
and D1). This proposed commitment is reflective of its previous two planning permission on the site for 
a food store (A1) and a children’s nursery (D1); and 3 no. retail units (A1) and a children’s nursery 
(D1).  However, those two planning permissions have now lapsed and it is unclear at this point if the 
commitments on the application site will be taken forward within the examination into the Sites 
Document. 

The LMS at 0.9 hectares can accommodate the proposed development. The above assessment in 
relation to AQMA issues; potential heritage issues; conformity with its retail use, and the size of the site 
has confirmed that there are considered to be significant issues at this stage that would suggest that the 
site was not suitable  or capable of accommodating the proposed development.

Whilst BP are the owners of the application site, the guidance in PPG states that such ownership is not 
necessarily a relevant consideration when applying the retail sequential test.
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Summary

On the basis of the above assessment, the LMS is considered to be sequentially preferable to the 
application site and no compelling information has been submitted that demonstrates that the LMS is 
not suitable or available as an alternative site for the proposed development. 

The siting, design and appearance of the proposed development

Policies SP16 and SP20 of the Local Plan Strategy place great weight upon ensuring a high quality 
design that respects the character and appearance of the surrounding context.

Following negotiations, the applicants have revised the design and appearance of the forecourt shop 
building and canopy. The Canopy now features a hipped slate roof, and the forecourt building will have 
a brick external finish under a slate roof.

Officers were concerned at the appearance of the canopy and asked whether it is essential. The 
applicants are particularly keen to retain the canopy for protection from the elements. Offices are keen 
to achieve an outcome that enhances the character and appearance of the site. Accepting the need to 
have a canopy, it is considered the slate hipped roof design approach is considered to be acceptable. 
Furthermore the amendments to the forecourt shop building are considered to represent a significant 
improvement to the original submission, such as the pitched roof and materials proposed. It is 
considered that Officers have secured an acceptable design solution that respects the surrounding 
context of development, including views into and out of the Conservation Area. The exact finishes, 
including ground surfacing materials would be the subject of detailed conditions.

The illumination of the site is considered to be necessary for safety reasons, when there is reduced or no 
day lighting. There is a plan showing the amount of illumination and any indirect light spillage. It is 
considered that the locations proposed are broadly acceptable and subject to the condition mentioned 
below, there will be no unacceptable illumination or light trespass into the surrounding area or to 
surrounding occupiers.

The impact upon the setting and views into and out of the Norton Conservation Area;

 The southern extent of the Norton Conservation Area boundary is located along the northern boundary 
of the site, and part way along the eastern boundary. There will therefore be views into the application 
site from within the Conservation Area. That said, the majority of these views would be from rear 
private gardens, with limited views from Welham Road. The proposed development has been 
advertised as Development affecting the setting of a Conservation Area.

S72 of the Planning (Listed Buildings and Conservation Areas) Act 1990 states that special attention 
shall be paid to the desirability of preserving or enhancing the character or appearance of that area. 
Policy SP12 of the Local Plan Strategy also seek to prevent new development that would result in harm 
to the significance of heritage assets. 

The site is cleared and includes security fencing around its outer perimeter. The scheme has been re-
designed following discussions with Officers. The Conservation Specialist has confirmed no objection 
to the proposed development in view of the existing mix of buildings type, uses, and forms and the 
presence of the car sales garage. The Conservation Specialist had however expressed preference for the 
canopy to be deleted from the scheme. Those comments were made before the design revisions to the 
scheme including the pitched slate roof to the canopy. Following re-consultation no further views have 
been received. In view of the above, it is considered that the proposed development will not result in 
harm to the heritage assets (which can be considered as a neutral effect to the existing situation), and the 
character and appearance of the Conservation Area will be preserved.
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Highway safety and the impact upon the surrounding highway network;

The application proposes to use an access directly onto Welham Road.  A new right-hand turn lane is 
proposed for vehicles approaching the site from the south, together with a new pedestrian crossing 
across Welham Road also to the south. The main road network between Norton and Malton is located to 
the north of the site, and includes a railway crossing and a bridge (Country Bridge) over the River 
Derwent. The main route between the twin towns is via Castlegate to a crossroads, known as ‘Butcher 
Corner’, which forms an interchange between Castlegate, Wheelgate, Yorkersgate and Old Malton 
Gate. This junction together with the four roads leading to and from it are within a designated Air 
Quality Management Area. The area is typified by tall street frontage buildings with relatively narrow 
road ways thereby restricting the dispersal of petrol and diesel emissions.

The immediate locality contains the York- Scarborough Railway line, which has currently has one train 
in either direction an hour. It is also noted that there are intended to be 2 trains in each direction shortly, 
meaning the barriers will in operation possibly twice as long as currently, in each hour. This has the 
potential to add to congested movements in the locality. St Nicholas Street runs parallel to the northern 
boundary, and opposite the site is a Lidl Store. There has recently been a junction priority change, with 
Welham Road becoming the main thoroughfare from County Bridge to the south. Previously the 
junction priority meant that traffic would be sent along Church Street in an easterly direction with a 
junction onto Welham Road. This has resulted in an increase of vehicles using St Nicholas in preference 
to the right turn from Church Street.  

Many of the objections raised included reference to highway safety and increased vehicles movements 
in what this existing busy area. The Highway Authority considered that the application as originally 
submitted did not contain sufficient information to assess the impact of the proposed development upon 
the local highway network, in particular they sought the following information:

• Details of trip generation based on trips from similar stores instead of TRICS data

• Junction movement information, to support the applicant’s assertion that only 10% of the trips 
to the site would be new, and the other 90% would be passing traffic or traffic with a short 
deviation.

• That a high end store could be a destination in its own right for traffic.

These views are shared by Officers who also consider that an M&S branded shop has the ability to 
become a destination in its own right. The applicants submitted further information in support of their 
proposal, however, this did not address the concerns of the Highway Authority. A second Trip 
Generation Report was submitted.  The views of the local Highway Authority on this information is 
contained below:

‘As you are aware, the applicant has submitted a second revised Trip Generation Note dated 7 June 
2018, following my concerns raised in my letter dated 18 May 2018. This Note has assessed the traffic 
generation in two parts as described in the report, and applying those figures to the baseline existing 
traffic figures obtained by the turning count survey undertaken by the applicant on 20 February 2018.

The local highway authority (NYCC) has also obtained traffic volume data in the locality during 
January 2018 and, whilst it does not include all turning traffic movements, it provides a useful 
comparison of traffic volumes using the roads close to the site and the ability to scrutinise the figures 
provided in respect of through traffic flows and therefore confirm or otherwise, their acceptability to 
incorporate in the report to determine the impact of new/diverted/pass-by trips formulated in Section 3 
of the earlier Note dated 16 March 2018,and shown in Figures 3 to 8 of the current Note.

In both respects, only data recorded during the peak a.m. & p.m. traffic periods has been directly 
compared with. The applicants' traffic turning count survey was undertaken on a weekday, and 
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therefore the NYCC data has been similarly assessed on that basis, given that it was collected over 7 
days. The variation in traffic volume figures provided by both surveys averages within the range of 8 to 
9.5%, with (for example) the traffic flows recorded travelling along Welham Road being under 3%.

Given the 7 day collection period, the NYCC results are able to indicate the daily fluctuation in traffic 
flows over different days of the week. The data for Saturdays and Sundays tend to show slightly lower 
overall traffic volumes than within the working week, and consequently it is considered that the 
applicants' own data is not un-representative of the typical existing traffic through flows and 
consequent turning movements, and can therefore be considered acceptable to use as the baseline 
figures that then shows the additional impact of the new/diverted/by-pass vehicle trips in total as given 
in the current Note at Figures 7 & 8.

Section 4.3 of the Note details the change in traffic flows as a consequence of applying the additional 
trips. The highway authority notes that information and in respect of Welham Road the re-distributed 
trips represent the highest increase, with totals of 27 (new and re-distributed) vehicle trips towards St. 
Nicholas Street / Church Street junctions in the AM peak hour and 47 (new and re-distributed) vehicle 
trips in the PM peak hour. These need to be considered against the daily peak-hour fluctuations of 
traffic volumes on Welham Road in the same area and same direction as picked up in the NYCC survey 
data, which are 88vehicle trips in the AM peak hour and 128 vehicle trips in the PM peak hour. As the 
new and re-distributed vehicle trips are well within these figures it is not considered that the traffic 
impact provides a defensible reason for refusal on the grounds that the impact is severe as stipulated in 
Paragraph 32 of the National Planning Performance Framework (NPPF).

With respect to the off-site highway works proposed, I would recommend that an alternative position is 
sought for the pedestrian island crossing point as indicated on the latest Site Layout Plan, as it would 
potentially block delivery vehicle access to the terraced properties opposite the site, and the alleyways 
through the buildings. An alternative pedestrian crossing point position further south should be agreed 
with the local highway authority in consultation with the local planning authority and a condition has 
been included as a recommendation as follows.’

Based on this detailed assessment of the impact upon the local highway network and pedestrian 
facilities there are considered to be no defensible reasons for refusal on highway grounds. The impact of 
the scheme upon existing junctions and the congestion issues relating to the wider movement of 
vehicles between the twin towns have been considered by the local highway authority as part of their 
assessment on this application.

After receiving the Highway Authority’s recommendation, the applicants have amended their layout 
plan to include existing civil rights of access to the properties along the northern boundary. This plan 
has been sent to the Highway Authority to ensure these changes are acceptable in terms of highway 
safety.  A condition to control the management of these areas was proposed by the applicant and 
accepted by the local Highway Authority, and should be imposed on any decision if approval is granted.

Amenity impacts for surrounding occupiers:

Along the north-eastern boundary are mainly terraced dwellings, with a detached dwelling (The Old 
Pottery) to the rear of the site (south-eastern side).  There are also residential properties located on the 
opposite the side of Welham Road, with residential development on the western side, some of which are 
separated by Spring Field Garth roadway. No 1 Spring Field Garth is located to the south of the site and 
is separated from the application site by land within the blue line. A community based office is located 
in front of part of its western frontage. KM Barker garage is adjoins the site to the north eastern side also 
having a frontage onto Welham Road.

Residential dwellings are considered to be the key sensitive receptors to the impacts of the proposed 
development. The impact can be from potential noise and disturbance, from the operation of the filling 
station, movements to and from the forecourt shop, including deliveries and the operation of the ATM. 
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There could also be unacceptable light pollution by the illumination of the site. A filling station has the 
potential to create noise and disturbance through waiting vehicles, engines starting, and car doors 
opening and closing noise from customers etc. The ATM can also attract vehicle movements, although 
it is not envisaged the noise from its operation would cause any significant impacts. 

Policy SP20 of the Local Plan Strategy states: 

‘New development will not have a material adverse impact on the amenity of present or future 
occupants, the users or occupants of neighbouring land and buildings or the wider community by virtue 
of its design, use, location and proximity to neighbouring land uses. Impacts on amenity can include, 
for example, noise, dust, odour, light flicker, loss of privacy or natural daylight or be an overbearing 
presence.

Developers will be expected to apply the highest standards outlined in the World Health Organisation, 
British Standards and wider international and national standards relating to noise.

New development proposals which will result in an unacceptable risk to human life, health and safety or 
unacceptable risk to property will be resisted. Developers will be expected to address the risks/potential 
risks posed by contamination and/or unstable land in accordance with recognised national and 
international standards and guidance.

All sensitive receptors will be protected from land and other contamination. Developers will be 
expected to assess the risks/ potential risks posed by contamination in accordance with recognised 
national and international standards and guidance’

A Noise Assessment has been undertaken and submitted with the application to take account of the 
potential noise and disturbance from the proposed development and how this can affect the amenities of 
the surrounding occupiers. Members may also wish to note that planning permission has already been 
granted for 3no retail units on this site in 2013, and also for a food store earlier in 2013. The impacts 
from the operation of those uses was not considered to have a material adverse effect upon the amenities 
of surrounding occupiers subject to the imposition of appropriate conditions.

Many of the objections received have raised concerns regarding the potential impact from the proposed 
development upon the amenities of surrounding occupiers.

The Environmental Health Specialists, after initially raising concerns regarding the proposal, have 
confirmed that they have no objection to the operation of the proposed development, subject to 
conditions. These condition are:

• Opening hours of the filling station and forecourt and ATM’s limited to only between 06:00hrs 
– 22:00hrs

• Deliveries to the site limited to only between 07:00hrs – 20:00hrs

• Lighting design and specification should be agreed with the Local Authority. This should 
include linking lighting levels with opening hours and delivery times so as to ensure the health 
safety and welfare of people at work and to protect the amenity of nearby residents.

In view of the above response from the Environmental Health Specialists (and subject to the conditions 
recommended) there are considered to be no sustainable objections to the proposal in terms of potential 
residential amenity impacts.

The impact of the proposal upon ground waters and potential contamination

A Land Contamination Report has been submitted and considered by the Council’ Environmental 
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Specialist. Given the end use proposed and the hard landscaping there is no objection to the proposed 
development.

An incoming document from the agent describes the specification of the tanks, and the sophisticated 
leak detection systems, together with the double lined tank.  The 3 no. pumps are to be served by 2 no. 
80,000 storage tanks (holding unleaded, diesel, ultimate unleaded and ultimate diesel). The tanks are to 
be double walled steel tanks with an anti-corrosive coating. They are to have active pressure monitoring 
systems to detect a leak from the tanks themselves or from surface water penetration into the tanks.

The application site is located within a Secondary A Acquifer consisting of Alluvian Drift. The site is 
not within a Source Protection Zone or a Drinking Water Protection Area. Technical mitigation has 
been proposed to mitigate its potential risk to groundwater. The Environment Agency has been 
consulted and considered the risk of the proposed development to ground water and has raised no 
objection. The EA has recommended an informative to advise the developer of several sources of 
information to help mitigate any risks. It is considered that this mechanism of control falls outside of the 
planning system.

Drainage

Both foul and surface water is proposed to be drained to the mains. The surface water system is 
proposed to be attenuated on site with allowance for climate change and discharge at a rate of 1 litre a 
second in to the mains sewer. Petrol/diesel interceptors are required for the surface water drain to 
prevent discharge into the public sewers. The LLFA has considered the revised details and is content 
subject to conditions that such a scheme can work. Satisfactorily one of the LLFA’s comments is to 
ensure the FFL are 300mm above the 1 in 100 year storm event plus 40% climate change. This was 
calculated to be 19.15 AOD. This is 0.1m above the level shown on the proposed plans. If this 
application is considered favourably, this minor change could be controlled through condition. The 
LLFA has also questioned whether sufficient underground storage will be available based on the 
applicant’s calculations in the event of a storm event. Again, the detailed design of the surface water 
drainage scheme could be addressed through condition, as it appears the broad drainage strategy is 
workable. The LLFA also suggest a condition in respect of exceedance flows. 

NYCC’S Emergency Planning team has been consulted after recommendations from the Environment 
Agency and the LLFA, they have confirmed that they no objection to the proposal, subject to (which 
can be included as informatives should permission be granted):

• That BP ‘sign up’ to receive EA Flood warnings and have procedures in place to know what to 
do when one is received.

• That measures should be in place to close the filling station if there is an imminent risk of 
flooding.

Yorkshire Water has no objection to the proposed development subject to two conditions. One of these 
conditions requires the use of interceptors, as mentioned above for areas near to the pumps and areas 
used for washing vehicles. A condition is also recommended to ensure that there is no piped discharge 
of surface water from the site until the surface water drainage system has been installed.

In view of this, it is considered that the site can be satisfactorily drained subject to appropriate 
conditions.

Biodiversity and ecological impacts

The Countryside Specialist has been consulted regarding the potential impacts upon protected species 
and local ecological impacts. The Countryside Specialist has stated:

‘I have no concerns regarding the impact of this development providing the system minimise spills and 
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separate and process the runoff from the drainage system is instituted  to ensure that no pollutant finds 
its way into the nearby watercourse and thereby the River Derwent SAC.’

Surface water is proposed to be drained into the combined mains, via interceptors. If approval were to 
be granted conditions could be imposed to control the above points mentioned by the Countryside 
Specialist. Hence, no adverse effects from the discharge of surface water is envisaged upon nearby 
protected sites of ecological importance or protected species.

The impact of the proposed development upon the Air Quality Management Area

At the request of the Environmental Health Officer, an Air Quality Impact Assessment has been 
undertaken to assess the impact of the proposed development upon the Air Quality Management Area 
(AQMA).

The Council’s EHO has stated:

‘The predictive modelling contained within the comprehensive Air Quality Assessment submitted by 
Wardell-Armstrong dated March 2018 shows that the proposed development would have negligible 
impact on Nitrogen dioxide levels in and around the Malton’s Air Quality Management Area (AQMA).  
Based on this information I consider the effects on Nitrogen dioxide concentrations not to be significant   
I would however advocate the provision of two Electric Vehicle Charging Points within the 40 bay car 
park to promote the use of low emission vehicles and to promote sustainable transport.‘

In view of the above assessment, there is considered to be no objections to the proposal in terms of its 
impact upon the AQMA, subject to conditions requiring two electric charging points on the proposed 
development.         

Archaeology

Policy SP12 requires the Local Planning Authority to assess the impact of development heritage assets. 
The site is located within an area of known archaeological importance. The County Archaeologist 
initially requested a condition known as a ‘watching brief’ for the site, to agree a written scheme of 
investigation once site works commence. The applicant subsequently submitted details of trial 
trenching at the site, and the County Archaeologist has stated:

‘The developer has provided a report on the excavation of three additional archaeological trial 
trenches along the frontage of the site. This has provided some useful information on the former course 
of the Mill Beck and an interesting sample of local pottery and bottles from a rubbish tip.

However I agree with the conclusion of the report that no further archaeological work is necessary 
based on these results (and previous mitigation to the rear of the site).’

Consequently there is no identified harm to any heritage assets and there are no objection raised in 
regard to archaeology. The requirements of Policy SP12 of the Local Plan Strategy are considered to be 
met in this regard.

Designing out crime

NPPF (paragraphs 58 and 69) aim to create developments with safe and accessible environment where 
crime and disorder, and the fear of crime, do not undermine the quality of life or community cohesion. 
In addition Section 17 of the Crime & Disorder Act 1998 requires all Local Authorities to exercise their 
functions with due regard to reducing crime and disorder.

North Yorkshire Police’s Designing Out Crime Officer (DOCO) has been consulted and considered the 
risks of crime from the proposed scheme. The DOCO has no objections to the scheme but has made 
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recommendations about: 

 Consideration of CCTV installations in accordance with the relevant regulatory requirements;
 Intruder alarm system;
 ATM security systems; and,
 Provision of secure cycle storage areas for staff and employees.

Subject to conditions to cover the above aspects, it is considered that the planning policy and legislature 
requirements have been met.

Other issues. 

Norton Town Council recommend the application be refused due to the proposed development being in 
close proximity to residential development that could be adversely affected by noise and disturbance, 
particularly early on a morning and late at night; its location in the flood plain and possible leakage or 
seepage into the local environment; suggest a peripheral location for a Petrol Filling Station; and they 
suggest they would object to any road layout changes on Welham Road to accommodate the proposed 
development. Malton Town Council has also objected for similar reasons, these being; the close 
proximity of the application site to residential development; early morning and late evening noise and 
disturbance; suggest an edge of centre location is the preferred site; and they would not want to see a 
change to parking on Welham Road that would result in a loss of car parking. These issues have all been 
appraised in detail above.

There have been four letters of support received and 35 responses raising objection/concerns. All these 
responses can be view online under the application reference number. The support for the application 
mainly relates to the benefits of developing this site and improving its appearance.

The areas of objection/concerns include;

 Traffic and highway implications including congestion;
 Potential noise and disturbance and the impact upon surrounding occupiers;
 Anti-social behaviour;
 Flood risk implications with diesel and petrol in the floods in 2000;
 Need for an additional filling station;
 Civil rights of access;
 Views into and out of the conservation area;
 Reduced size of the area means it is not ‘Major’ development (less than 1 hectare);
 Air Quality implications ;
 Contamination;
 Pile foundations;
 Contention that the forecourt shop is indeed a significant convenience store;
 That the LMS site is sequentially preferable in flood risk and retail sequential tests; and
 That the description should comprise a mixed use development and not a forecourt shop.

The majority of these issues have been addressed in detail in the appraisal above. The civil rights of 
access to adjoining properties falls outside the consideration of this planning application. In the event 
that this application is approved, no such approval would alter such civil rights relating to access.  This 
is a matter between the respective landowners. The agents have amended the drawings (as mentioned 
above) to accommodate the existing rights of access, these amendments have been forwarded to the 
Highway Authority who are content with these changes in highway safety terms.  

The LPA has a duty to process applications that are submitted to it in accordance with legislative 
processes and consider them against national and local planning policies, together with other relevant 
material planning considerations. The application is to be determined by Planning Committee and the 
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LLFA have been consulted on this submission. Whether the application is regarded as a ‘Major’ 
application is not considered relevant.

 Regarding construction disturbance, if planning permission is granted a condition could be imposed 
regarding a Construction Management Plan to ensure surrounding residential amenities are protected. 
The concerns regarding the seepage of fuels, and any additional risk of such during a flood, along with 
potential contamination to ground waters are noted. The applicant has provided their technical solutions 
to this issue in their submission (outlined above). The Environment Agency has no objection on these 
grounds and separate regulatory controls will address these aspects. There are considered to be no 
sustainable planning objections in this respect.

The objection regarding the description of the proposed development being amended to include a mixed 
use development referring to the shop use was passed to the applicants. They did not wish to change the 
description their application and considered that as described it reflects what they are proposing. It is 
considered that the suggested change is somewhat academic, as the above assessment has considered 
the scheme in detail and acknowledges that the shop use can be a significant use and a destination in its 
own right.

The proposed development would not be chargeable to CIL. This is because the retailing element is 
below 500m2.

Summary:

In the absence of information for the LPA to conclude that the flood risk sequential test has been met, 
together with the inadequate information submitted regarding the retail sequential test, the 
recommendation is that the application is refused planning permission.

RECOMMENDATION: Refusal 

1 It has not been demonstrated through the submission of sufficient evidence that the Malton 
Livestock Site (Horsemarket Road, Malton) which is at a much lower risk of flooding (Flood 
Zone 1) and sequentially preferable in flood risk terms to the application site (Flood Zone 3 
(a)) is not a suitable and appropriate site to accommodate the proposed development. 
Consequently the flood risk sequential test required by paragraph 101 of the National 
Planning Policy Framework 2012 and Policy SP17 of the Local Plan Strategy has not been 
met in respect of the application site. The approval of this application would result in a 
development being located in an area at a higher risk of flooding than is necessary. The 
proposed development is therefore contrary to the requirements of Policy SP17 of the Local 
Plan Strategy and contrary to paragraph 101 of NPPF.

2 It has not been demonstrated through the submission of sufficient evidence that the retail 
sequential test has been met. The Malton Livestock Market (Horsemarket Road, Malton) is 
considered to be sequentially preferable to the application site in terms of it being regarded as 
a Town Centre site in the Published Sites Document 2018. No compelling arguments have 
been made as to demonstrate why the Malton Livestock Site is not suitable or available for the 
development proposed. Consequently the proposed development is contrary to the 
requirements of paragraph 24 of the National Planning Policy Framework 2012.


